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Executive summary

i Patients are at the heart of everything done by and within the NHS, which must
seek to safeguard patient safety, seeking to remove unacceptable variations in
care and patient outcomes.

i This submission argues there is a compelling case for changes to the national
terms and conditions contracts for consultant graded doctors employed in the
NHS in England and Northern Ireland, and for doctors in nationally approved
postgraduate training programmes employed in the NHS.

1 Employers face a challenging environment as they seek to deliver efficiency
chall enges and gener at e imuestmentintaeNiH8. f r om
This makes it important that they get the best value they can from the reward
system.

1 Employers want contracts and terms and conditions for their staff that are
effective in helping them plan and deliver consistent high-quality services every
day of the week.

1 The DDRB is urged to support the introduction of these proposed new national
contracts without delay, enabling employers to adopt and adapt them to better
meet local needs.

Consultant contract reform

Consultants are our senior clinical leaders. It is through their hard work the quality of
service can be maintained and increased. It is vital that their contract of employment
fully engages them. It needs to be a contract for a mature professional occupation
that incentivises the best clinical outcomes.

Reform is also necessary to make the contract more supportive of the delivery of
seven-day patient care and to make them financially sustainable for the future.
Junior doctors must be supported more effectively in their training and development
during evenings and weekends.

Our evidence sets out our proposals to amend the current 2003 contract, not the
introduction of a new contract, which entail:

i1 the removal of the contractual barriers to help facilitate the introduction of seven-day
services, including the removal of the right to opt-out of non-emergency evening and
weekend work in premium time and an extension to plain time coverage

1 the introduction of a schedule of safeguards to ensure staff are appropriately
protected where the service moves to the provision of seven day services

1 arevised pay structure that appropriately rewards those staff that contribute the
most and work the most onerous working patterns. This involves
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o0 bringing to an end incremental pay progression based on time served,
o the introduction of new pay rates, and

o linking progression to higher levels of responsibility and competence, with
progression being contingent on performance

1 bringing to an end the current nationally prescribed local clinical excellence
award arrangements and replacing them with new locally determined, non-
consolidated payments for excellence

i transitional protection arrangements to support the revised contractual
arrangements

i1 Based on the modelling of the employer team proposals, consultants (per full
time equivalent) will progress from an entry stage consultant to established
consultant with salary values of £70k rising to £93k after five years. For
experienced consultants this could rise to £107k, to reflect additional activity and
work undertaken out of hours. Up to £6.9k will be available for additional
responsibilities and around £7.5k for performance-related payments for
experienced consultants

1 There is possibly another £5-6k additional payment available for out-of-hours
work, generated from savings elsewhere in the contract. Funds for out-of-hours
work will increase over time to reflect the shift to seven-day services.

Junior doctor contract reform

The aim of reforming the contract for doctors and dentists in training is to produce
a new pay system and a new set of terms and conditions to replace the New Deal
contract, which is no longer fit for purpose. This is consistent with both the DDRB
and the BMA view that a greater proportion of pay should be fixed, with less variable

pay.

The fAibandingd system with its penalty paymen
inherently adversarial for junior doctors and their employers. Banding was not the
key driver to reducing junior doctor hours and is now an anomaly.

Our proposed pay system ends time based incremental progression. Increases to
basic pay would be determined by changes in level of responsibility as the doctor
progresses through training. Some levels of specialty training would be at a similar
level of responsibility and so would attract the same pay.

Pay is based on hours and is similar to the specialty doctor arrangement. Raising
the level of basic pay is important to stabilise the pay bill, but this tends to create a
greater benefit for doctors who do not work out of hours, so the proposals include
different rates of pay for Sundays and night shifts, and also suggest nationally set
recruitment and retention premia (RRPs) for particular specialties to ensure that
incentives are appropriately distributed.

4

THE NHS EMPLOYERS ORGANI SATISOBMISSIONTOTHEDOCTORSO6 AND DENTI STS6 REVI EW BODY
Reform of national contracts for consultant doctors and for doctors and dentists in training



Working patterns and training opportunities would be managed via a work

scheduling process. This is similar to job planning, but the schedule would be

designed around the post and then tailored to the individual postholder, due to the

short-t er m nature of junior doctorsé placements

Safe working hours are a priority and the new terms and conditions propose a set
of simple rules to ensure that hours of work and duty are limited. However, it is not
acceptable for health and safety breaches to be linked with additional reward, and
we propose that any concerns about safe working hours should be addressed
through the work schedule review process.

Other aspects of the terms and conditions, such as leave, private professional
practice, and termination of employment, are simplified. The expenses provisions
are brought in line with Agenda for Change, with an additional section incorporating
existing provisions on relocation and excess travel, some of which are discretionary.

As DDRB are reporting in July 2015, our aim would be for the new arrangements to
be in place for the August 2016.

Costs

The revised contracts must be cost neutral, with the exception of the higher
employer National Insurance contributions related to increasing basic pay for junior
doctors, which has been approved by the Department of Health as an allowable cost.
Further modelling will be needed once final details have been confirmed on each
contract and transitional arrangements established.
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1. Introduction

1.1  This submissionisaresponset o t he Review Body on Docto
Remunerationés (DDRB) invitation (Annex A
remit! from the Department of Health (Annex B).

1.2  We believe that there is a compelling case for changes to the national terms
and conditions contracts for consultant graded doctors employed in the NHS
in England and Northern Ireland, and that for doctors in nationally approved
postgraduate training programmes employed in the NHS. In relation to this
special remit, NHS Employers has been leading the employer teams of the
two negotiations on national contract reform. Those negotiations have been
conducted with the British Medical Association (BMA), which has assured us
that, in as much as the conditions of service cover NHS-employed dentists,
they represent the British Dental Association in relation to these matters.

1.3  This submission, with its seven supporting annexes and appendix, describes
the work we have undertaken both jointly with the BMA and separately with
employers over the past 14 months. It describes employersé v ioethes
need for contract reform, the affordability of the medical workforce and views
on the future of collective bargaining and partnership working. This is followed
by separate sections in which we describe the contract discussions for doctors
in training and ¢ o0 n s u | cordract asdémake our proposals for change.
Finally there is a reference to Specialty and Associate Specialist doctors.

Views of employers

1.4  We have extensive engagement with the employers of doctors in the NHS.
These are both formal and informal. Over a number of years employers in the
NHS have told us that:
1 the needs of patients should be at the heart of the planning and delivery
of service
the current contracts detract from this objective
the needs and expectations of patients have changed dramatically since
the current national contracts were introduced some 12 years ago
1 thereis a clinical, moral, training and financial case for the provision of the
same quality of services in the NHS, seven days a week
1 the current consultant contract puts barriers in the way of developing and
delivering the seven days a week imperative
T the ONew Deal 6 juni or s Ganddneffedtiveanct i s bot |
providing both service and training
1 they have sought changes to the national terms and conditions for many
years

f
f

1

https://www.gov.uk/government/uploads/system/uploads/attachment _data/file/370399/Special_remit_|
etter_of 30 October 2014 from Dr Dan Poulter to DDRB _Chair.pdf
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1.5 We conclude from this that reform of the contracts must happen, but our
recent negotiations have failed to deliver in a reasonable time at a reasonable
cost. The failure of the negotiations cannot mean that reform is vetoed by one
of the parties unilaterally walking away. If the current risks for patients are to
be minimised, new national contract arrangements that employers of doctors
in the NHS will use, need to be established. If national collective bargaining is
not able to do that, an alternative process must be found.

1.6 We have aimed to set out proposals for contracts that are fair, effective and
affordable for the future. The DDRB is urged to support their introduction
without delay, enabling employers to adopt and adapt them to better meet
the needs of their patients.
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The need for change

Consultants

1.7 Patients are at the heart of everything done by and within the NHS. The
service must safeguard patient safety at all times, seeking to remove
unacceptable variations in care and patient outcomes.

1.8 Employers want contracts and terms and conditions for their staff that are
effective in helping them plan and deliver consistent high-quality services
when and where patients need them.

1.9 They want to eradicate unacceptable variations in outcomes such as reported
by Dr Foster Unit? of Imperial College London, which identified higher
mortality for patients admitted as emergencies at the weekend compared
with emergency admissions during the week?.

1.10 NHS trusts are planning to improve the delivery of their services in an
integrated way across all seven days of the week. New models of care are
emerging. There is a need to engage effectively with clinical leadership to
align clinical and financial decisions. The NHS needs, now more than ever,
to find ways to balance the desire to improve quality of care with the pressure
to contain costs. This is the conclusion of the Academy of Medical Royal
Colleges and the NHS Confederation report Decisions of Value.*

1.11 The demands of patients in England are now expressed through the
commissioning requirements of NHS England®. This is most evident in their
work on promoting seven-day services, starting on correcting the variations
in mortality outcomes at weekends and variations in patient experience and
outcomes, delays in treatment and delayed discharge, related to the absence
of senior medical decision makers. Employers have welcomed this focus on

2 http://www1l.imperial.ac.uk/publichealth/departments/pcph/research/drfosters/

3 Using routinely collected hospital administrative data, in-hospital deaths for all emergency
inpatient admissions were examined to all public acute hospitals in England for 2005/2006. Odds
of death were calculated for admissions at the weekend compared to admissions during the week,
adjusted for age, sex, socioeconomic deprivation, comorbidity and diagnosis. Of a total of

4 317 866 emergency ahbgapitasdeaiths wese fount tvith arDovedall ¢crude
mortality rate of 5.0% (5.2% for all weekend admissions and 4.9% for all weekday admissions).
The overall adjusted odds of death for all emergency admissions was 10% higher (OR 1.10, 95%
Cl11.08 to 1.11) in those patients admitted at the weekend compared with patients admitted during
a weekday (p<0.001).
http://qualitysafety.bmj.com/content/early/2010/01/22/gshc.2008.028639.abstract

4

http://www.nhsconfed.org/~/media/Confederation/Files/Publications/Documents/Decisions%200f%20
Value Final%20report%20and%20findings.pdf

SFurther information on NHS Englando6s 7 day services
http://www.england.nhs.uk/ourwork/qual-clin-lead/7-day-week/7ds/
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getting the right care for patients every day of the week and they recognise
that doctors, especially those in training do work across the whole of the week
at all times of the day.

1.12 However, they consistently argue for the removal of the barriers to improving
service seven days a week that they find in the current contractual terms for
consultants. For example, they find the term in the consultant contract at
Schedule 3 Paragraph 6 8, which allows consultants to refuse non-emergency
out-of-hours work, is a barrier to developing and delivering cost-effective and
high-quality services in evenings and weekends. It has been used in places
to only do the work at rates of pay noticeably higher than the national contract
rates, creating unnecessary and unjustifiable financial pressures.

113 Fundamentall y, e mpduwtlaesetsas dcormogive impacts 6o pt
ondoctorso willingness to work aof weekend:
consultants choosing when they do and do not work, which is not appropriate
in any future pattern of care that can be envisaged.

1.14 The issues relating to doctors in training are rather different, although the
absence of senior colleagues at the weekend is important to them. The General
Medi cal Counci |l 6s Na'disclose thatjudior doctansicang Sur v e
feel unsupported out of hours and can feel that they are working beyond their
competence. This was also said in Time for Training® 1 a review of the impact
of the European Working Time Directive on the quality of training by Professor
Sir John Temple - as a strong reason to have more consultant doctors available
out of hours, to improve the quality of the training experience and use handover
effectively as a training tool. He concluded that:

AMany consultants still work in traditd.i
consultant working such as the consultant contract and consultant job
plans are frequently not used effectively to supportt r ai ni ngét her e i s
variation in the levels of support that different trusts offer consultants
i nvolved in education and training ¢éthe
to deliver a 24/ 7 service has to change

supported by close, appropriate supervision and this will increase the
learning opportunities and improve the decision making, diagnosis and
treat ment pathways, improving patient s

1.15 The 24 February 2014 Public Accounts Committee report on Emergency
Admission® to Hospitals reinforces this need when it says:

SParagraph 6 of schedule 3 of the 2emé&dgencgworksfied t ant con
7pm and before 7am during weekdays or at weekends will only be scheduled by mutual agreement

between the consultant and his or her clinical manager. Consultants will have the right to refuse

nonemergency work at such times. Should they do so there will be no detriment in relation to pay
progression or any other mattero.

7 http://www.gmc-uk.org/education/surveys.asp

8 http://hee.nhs.uk/wp-content/uploads/sites/321/2012/08/Time-for-training-report.pdf

9 http://www.publications.parliament.uk/pa/cm201314/cmselect/cmpubacc/885/885.pdf
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AWe welcome the proposed shift to 24/7 consultant cover in hospitals, but

are concerned about the slow pace of implementation and the lack of

clarity over affordability. The introduction of round-the-clock consultancy

care will start with A&E services, but will not be in place before the end of

2016-17. Round-the-clock hospital services are intended to reduce

weekend mortality rates and make more efficient use of NHS assets and

facilities. However, its implementation will rely on the British Medical
Association and NHS Employers negotiati
contracteo

1.16 In November 2014, NHS England published the Five-year forward view?°
, Which called for future-proofing the NHS against the challenges to come
and said:

ié over the next several year s, NHS emp
representatives will need to consider how working patterns and pay and

terms and conditions can best evolve to fully reward high performance,

support job and service redesign, and encourage recruitment and

retention in parts of the country and in occupations where vacancies are

hi gh. o

Doctors in training

1.17 Several DDRB reports, from as early as the 36" report in 2007, called for
review of the New Deal contract for doctors in nationally approved training
programmes, and stated:

AThe BMA told us that, once junior doct
would be in favour of a system of remuneration which better remunerated

a basic 40-hour week and where most of the overall salary came from

basic pay. We accept that the current pay system, which is designed to

make long hours proportionately more expensive in order to encourage a

reduction in hours, will need to be revised once working hours are

reducedo and AOnce all junior doctors a
fewer, it will be appropriate to shift the balance away from the banding
multipliers tdwards base pay. o

1.18 Il n t he D'DépBrbitsvastated:
AWe noted | ast vy e aoctors freaworkiogd8loura |l | j uni o

a week or less, it would be necessary to shift the balance away from

10 htp://www.england.nhs.uk/wp-content/uploads/2014/10/5yfv-web.pdf

11 Extracts from the DDRB 36" report paragraphs 7.7 and 7.10
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the banding multipliers towards base pay in order to ensure pay
comparability, and we continuet o bel i eve thi’s to be the

1.19 The junior doctors scoping report reviewed the viability of the current
contract for doctors in training. The current contract was implemented in
2000 with a specific remit to reduce jun
minimum rest breaks and working conditions. This contract applies to
doctors in the training grades working in approved national training
programmes below consultant level, including both years of Foundation
training and all the subsequent years of specialty registrar training.

1.20 The views of a wide range of NHS employers across the UK were obtained
with regard to the contract. The views of the British Medical Association
(BMA) and the British Dental Association (BDA) were also obtained,
including a written submission from the BMA Junior Doctors Committee.

1.21 A vision and principles for a new contract were set out, emphasising:

better patient care and outcomes

doctors in training feeling valued and engaged

affordability

producing the next generation of medical professionals

improving relationships (particularly among doctors, employers and deaneries).

= =4 -4 - -9

1.22  All parties came to a broad consensus that the existing contract is not suitable
and is proving unable to deliver this vision in the current context. In general,
employers across the UK, favoured a more flexible, locally determined
approach within an overall national framework, while the BMA JDC advocated
comprehensive nationally applied standards to ensure consistency.

Moving to negotiations

1.23  The rest of our submission describes in detail the negotiation process and
partnership engagement activities, what was on offer during negotiations and
what is now proposed by the employer teams.

1.24  The negotiations were built on the Ministerial response to two reports:
1 DDRB report on clinical excellence awards*®

1 NHS Employers Scoping Report* on doctors and dentists in approved
postgraduate training, arising from the recommendations of the DDRB

12 Extract from the DDRB 37" report paragraph 7.11
13

https://www.gov.uk/government/uploads/system/uploads/attachment data/file/229710/DDRB CEA C
m_ 8518 3 .pdf

14 https://www.gov.uk/government/uploads/system/uploads/attachment data/file/213214/FINAL-PDF-
revised-for-DH.pdf
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1.25 During December 2012, the Secretary of State for Health accepted that the

DDRB report on CEAs and NHS Empl oyerséb

provided a basis for negotiations and invited the NHS Employers
organisation and the BMA to discuss the prospects of negotiating changes
to the 2003 consultant contract and the New Deal contract for junior doctors.
Those discussions led to the agreement of Heads of Terms?® for possible
negotiations. The primary issues that were to be addressed in relation to
consultant doctors were the delivery of seven-day services in the NHS, pay
progression and Clinical Excellence Awards. For junior doctors, the primary
iIssues to be addressed were better patient care and outcomes; better
training; better engagement and improved relationships in the development
of the next generation of medical professionals.

1.26  Negotiating remits were given to the parties in October 2013 with a view to
negotiations being complete by October 2014 and implementation to begin in
April2015.The remits for neghnné&xti ons are

r

gi v

1.27The timetable all owedefadt hpdMi noditerspdan
Il parly February 2014 when there was to b
towards the achievement emand®t eAlsj eact i ve
resul t, irretpeorritm jwoeirret made during Februar

1.28 n respect of the juniorsdéd contract, he
had agreed that the new cont rlaecMmelmust be
definantowmdaplay een, afgore eedx e&rhplne ttilben df o0
and dhatussi onsa tsetdevelpag nci ples to nd
el emewhtey e continuing

1.299 n respect of the consultant doctorsd

cC o

oral assurances withi nBMAhe hmada g oStcihaetdiud nres 3

Paragraph 6 could be removed from the co
safeguards being agreed in staThiae, cont
t hienterim report confirmed thati bt & part
deserved quwa&l istayneof care across the entir
fTthis would mean inevitable changes in th
time, including the increased presence o0
and weekends, together with tohethempaormti
deliver that <care

fTsuch a change would present a significan
f modelling would be needed to ensure the
contract review is maintained

fchanges would be supported by teppmmnapri at
protect health and well being of consulta
fany contractual changes will fairly 1|link
wor ked and when they are worked.

15 hitp://www.nhsemployers.org/SiteCollectionDocuments/HoT final for website ap290713.pdf
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1.30he consultant negotiating paltobneng hewor
no-amergency work migéehi bgspapndgi dedweekend
thahey accepted thatalt haer rcaurgeméan tcso nst hrawlt
abarrimerettiamg the needs of patients.

1.31 From the outset of the talks employers, patients and Government have
wanted change sooner rather than later. This meant that the negotiations
needed to be conducted with pace and with purpose and that is why Ministers
wanted the negotiations completed by October 2014 with a view to
implementation beginning in April 2015.

1.32 Reform of the terms and conditions of non-medical staff have begun, with
porters, nurses and others accepting changes to their conditions compared
with past practice. Employers in the NHS believe it is now time for doctors to
accept that they must also change and set a leadership example to the rest
of the system.
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2.Af fordabi l ity

2.1 The NHS is going through the biggest financial squeeze in its history® as a
result of funding control, rising demand for services and the need to safeguard
quality of care following the Francis report. Since 2010, its budget has
effectively been frozen, increasing by just enough to cover inflation. While this
is generous compared to other areas of public spending, increasing demand
for care means that services are under huge pressure.

2.2 The NHS has responded well to these challenges but financial pressures are
growing, with large numbers of hospitals now in deficit. Looking further ahead,
pressure to spend more will grow as the costs of treatment rise, public
expectations increase and the population continues to age.

2.3 The third report from the National Audit Office Y/(NAO) on the financial
sustainability of NHS bodies explores key tests, including changes in the
surplus or deficit of the NHS as a whole, spending by NHS bodies as a
proportion of their funding, and the number and scale of organisations in
financial distress. At the end of the year, Monitor gave 20 acute Foundation
Trusts (24 per cent of the acute sector) continuity of service risk ratings of one
or two, meaning that these trusts are of the most concern. The NHS Trust
Development Authority (NHS TDA) rated more than half the NHS trusts 1 55
of98ias having Aformal action requiredo, #fr
been identified, or fAconcerns requiring i

24 NHS Empl oyersodo September 2013 teevepatence t o
of Robert Francis QC, the Government's initial response and the subsequent
review by the medical director of NHS England, Sir Bruce Keogh, highlight the
scale of the quality and organisational challenges facing NHS organisations.
The priority has to be to ensure that any changes to the national pay and
terms and conditions support the delivery of high quality, compassionate care
in the context of significant financial and employment relations challenges.

2.5  The focus throughout the Francis report is on the delivery of high quality and
compassionate care by everyone involved in its provision and commissioning.
The report called for cultural change to improve the quality of services for
patients. He clearly links patient care with staff experience. Employers have
necessarily been considering all aspects of their employment practice, from
recruitment and appraisal to management and leadership. They have been
seeking to support staff to deliver the type and quality of care that is expected,

16 hitp://www.kingsfund.org.uk/publications/articles/autumn-

statement?utm_medium=email&utm source=The+King%27s+Fund+newsletters&utm campaign=506
0704 The+Weekly+Update%3a+27+Nov+2014&utm_content=statementheading&dm i=21A8,30GV4
,FMB82D,AU87D,1

17 http://www.nao.org.uk/report/financial-sustainability-nhs-bodies-2/
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http://www.kingsfund.org.uk/publications/articles/autumn-statement?utm_medium=email&utm_source=The+King%27s+Fund+newsletters&utm_campaign=5060704_The+Weekly+Update%3a+27+Nov+2014&utm_content=statementheading&dm_i=21A8,30GV4,FMB82D,AU87D,1
http://www.nao.org.uk/report/financial-sustainability-nhs-bodies-2/

and ensure that there is an effective and open performance management
system to protect patients.

2.6 The NHS Confederation in its 2015 Manifesto Challenge'®s a y $he i
pressures onthe wholesy st em have neveTheMHSen greater
Providers organisation, in its Programme for the Next Parliament!®, says:

A Del i v e rqualtygcardin tgetright place at the right time for each

individual means NHS providers must be freed-up to use their capabilities to

their full extent, 06 and s acpitionssfitfonust @A ma
purposeo.

2.7 This financial context inevitably means that there is no new money for these
necessary contract reforms. Rather they must be delivered on a cost neutral
basis i neither removing money from the system nor increasing cost
pressures.

18 hitp://www.nhsconfed.org/resources/2014/09/the-2015-challenge-manifesto-a-time-for-action

19 file:///C:/Users/billm/Downloads/nhs-providers-programme-for-the-next-parliament-final-2-.pdf
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3. Thet bue of col | ec

bagral ni ng and part:
wor Ki ng

3.1 The parties entered into negotiations in good faith on the basis of principled
bargaining where, rather than act as adversaries, the parties acted as
co-designers of solutions to shared problems. The 18 months of talks
and negotiations led to many areas of agreement. Such agreements were
reflected in written and oral reports to Ministers. They formed the basis for
draft agreements that were to be the subject of diarised meetings with
Ministers when the BMA chose to unilaterally pull out of the negotiations
in late October 2014.

3.2 The breakdown of the negotiations, in the manner that occurred, suggests to
employers that, if national bargained solutions must be part of any
recommendations and observations, this would lead to an asymmetrical
relationship where the BMA is gifted a permanent veto on reform of the
contracts regardless of the danmegsts. curren

3.3 The employer teams had sought to offer contracts that balanced putting
patient needs first with reasonable safeguards in the contract and guidance
to protect the health and wellbeing of doctors.

3.4  The BMA, in ending the negotiations, said that they could not continue
because of Aunreasonabl e demaudds from t he
under mi ne p aThe enplbyerseamsewthighccontain medical
directors and workforce directors among their membership, rejected the
suggestion that any proposals made would compromise patient safety
standards and considered the safeguards contained within their proposals to
be proportionate and reasonable, while meeting the legitimate requirements of
employers and commissioners.

3.5 Partnership working in employment relations can be seen as a spectrum from
boxing to dancing?®; from using transactional and adversarial bargaining to
using principled bargaining processes to jointly problem solve and reach
agreed changes in an open and transparent way.

3.6 Itis the strategic choice of the trade union, such as the BMA, whether to
dance or to box. The strategic choices for employers are about the scope,
level and extent of bargaining i that is, what is bargained over, at what level
of the industry does that occur, and what is the extent of bargaining at
whatever level is chosen.

20 Huzzard, T, Gregory, D, and Scott, R (eds) (2004), Strategic Unionism and Partnership, Boxing or
Dancing, Palgrave Macmillan
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3.7  The current system for doctors in the NHS is already a hybrid, not based on
national collective bargaining alone.

3.8 There are pragmatic approaches that vary by issue, by location and by
circumstance. Sometimes there are negotiations, sometimes consultations,
and there are other matters imposed by government or by employers.
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4. Juni or dcoocntt or rascct
ref orm

Introduction

4.1 In October 2013, NHS Employers was mandated by all four UK health
departments to begin negotiations with the BMA on a new contract for doctors
and dentists in training. It is widely accepted by employers that the current
contract, designed to fix a problem now over a decade old, is not fit for purpose.
This was highlighted in the scoping report on the contract for doctors in training
by NHS Employers in June 2011, and from continuous employer feedback
since then highlighting that contract reform is essential.

4.2 1t was with surprise and disappointment that we discovered, on 16 October
2014 via social media, that the BMA had withdrawn from both sets of
negotiations before scheduled talks had concluded. The employer teams of
both negotiating groups feel that the BMA acted in bad faith to withdraw from
negotiations with no notice after a year of discussions and subsequently
misrepresent the employerteamé s posi ti on. NHS Empl oyers
demonstrate in this report that at no point was there any suggestion of putting
patient safety or the wellbeing of doctors in training at risk. Furthermore,
continuing with current arrangements is in itself a risk to patient safety.

4.3 Although this section of the report looks specifically at contractual
arrangements for doctors in training, there are two common themes for the
NHS. First, the need to ensure that patients receive the same quality of care
throughout the week. Second, there needs to be recognition that in a period of
severe financial restraint, pay systems that are punitive to employers, unfair for
doctors, and reward time served instead of performance, cannot continue.

Commencing negotiations

4.4 We began formal negotiations with the BMA on 24 October 2013. The employer
team was chaired by an NHS director of workforce, and included strong
medical staffing expertise, four-country representation, a medical director, a
postgraduate dean, a director of general practice education, and a director of
NHS Employers. We have referred to the employer team in the sections below.

The mandate for negotiations can be found at annex C.

Overall proposal

4.5 The employer team has proposed a new set of terms and conditions for doctors
and dentists in training and a new model contract. These documents can be
found at the end of this document as annex E and F. Various schedules from
the terms and conditions document are referenced in the text below.
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These documents have been written with the following principles in mind:

1 Current arrangements are not optimum for patient care. New arrangements
need to facilitate improvements to patient care, be fair to the doctor in
training and the employer, and be affordable.

1 We have tried to be as consistent as possible with other staff groups where
appropriate. There is no reason why certain contractual provisions should
be different for doctors in training compared with other NHS staff. Where
there is a real reason why doctors in training should be treated differently,
we have proposed arrangements that recognise this.

4.6 NHS Employers has not written the proposed Terms and Conditions of Service
document from scratch for this submission. During negotiations with the BMA
approximately 70 discussion papers were written, re-written and debated, with
a number of areas of provisional agreement being reached. Since the
breakdown of negotiations, NHS Employers has used these discussion papers
to form the basis of the proposed terms and conditions document.

4.7 Since 16 October 2014, no further joint work with the BMA has taken place.
As a result, we have further developed proposals based on what employers
believe contractual arrangements should be. The DDRB will notice that on
some areas, we have not recommended a firm proposal, but provided a range
of options that we believe could be further investigated.

Pay

4.8 Reforming the pay system for doctors in training has been a priority for
employers for a number of years. The current system is seen as unfair, punitive
to employers, detrimental for the training of doctors, and results in significant
financial swings over time for both employers and employees.

4.9 We feel strongly that pay and health and safety should not be intrinsically
linked. The two matters are different, and should be treated separately. We
believe that doctors in training have the right to work safely, and believe that a
system that provides extra financial rewards for doctors when health and safety
rules are breached is not acceptable.

4.10 In current pay arrangements, a system of banding applies depending on a
complex set of rules linked to working hours, work patterns, rest and breaks.
The system is so complex that an entire industry has evolved around the
design of New Deal compliant rotas for doctors in training, and several
specialist software packages are available designed for this purpose.

4.11 In our 2011 scoping study, regarding banding arrangements we said:

ABoth the Juni or (JDE@ andempkyerS oawensiititisecdetiee
broadness of the delineations. Thus, someone working 47 hours per week may
be paid the same as someone working 41 hours per week. Alternatively, a rota
which overruns by less than an hour can require the payment of a greatly
increased banding supplement by the employer. As the Temple report noted,
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412

this makes costs unpredictable for employers, and it is also potentially
i nequitable for employees. 0

Rn5. 18 The JDC al so recognises twitht bandi

which to assess and control working hours. Because the pay bands are broad
but sharply delineated, there can be significant changes in salary between
posts where there is little difference in the level of work, and this is seen as
disadvantageous for doctors in training and their employers. The JDC is also
concerned that where a doctor takes up a post with added responsibility, their
additional pay can be offset or even outweighed by the change in out-of-hours
work. However, while this system has its problems, they still see the
remuneration of out-of-hours work as an improvement on the system, prior to

n ¢

banding introduction in 2000, of payments

A5.19 Employers, too, are concerned about

potential inequalities that are created. They also feel that it is internally
inconsistent, as well as very different to the pay mechanism for other medical
staff. Employers further say that banding creates adversarial relationships,
encourages pay protection and banding appeals, incentivises applications to
training programmes which include posts with a higher banding rate which
skews the labour market, and does not encourage professional ways of
working. In particular there are concerns around the higher banding
supplements. As noted in the Temple report, these do not match the current
employment legislation (EWTD) requirements. Employers also feel that ten
years after the implementation of the contract, the punitive and highly
expensive band 3isnolonger needed or justified. O

Rn5. 20 The Temple report also notes that
the system and contract and in order to protect themselves against unexpected

costs, have moved largely to rigid shift systems that do not help the provision of
guality training. As the report states:

AExceeding the New Deal | imits results
significant cost pressure to trusts. For example, one trust reported an additional
£250,000 cost for an eight person rota over a six-month period when one

person in that team exceeded the banding on one occasion. The result has

been that trusts are inclined to move from rotas to full shift resident on-call

systems to minimise this risk. As a result of this, rigid shift working, without
alignment of shift patterns, has frequently been identified as detrimental to

training, impacting on continuity of care, trainer and trainee contact and trainee

wel |l being. o

A5.21 I n conclusion, whil e -offh@rswarkrisr e nt
considered to have improved upon the pre-2000 Additional Duty Hours system,

all parties express dissatisfaction with the multiple problems that have arisen
from the system. .0

The banding system was brought in in 2000 to solve a problem of excess

hours, which is now prevented by legislation. Since the introduction of New
Deal, the European Working Time Directive (EWTD) has been incorporated
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in to UK law as the Working Time Regulations, which put legal safeguards in
place around working hours, work patterns, rest and breaks. The Heads of

Terms stated that the new contract mu st
|l aw, including working time regulations,
contract wi | | Nfaddress the curdeBWTHIi &8so

4.13 Having two sets of different requirements around working time makes it
extremely difficult for employers to design rotas. The interactions between New
Deal requirements and the Working Time Regulations are complex and do not
allow optimum working patterns to be created to deliver service and maximise

training opportunities.

4.14 The DDRB may hear evidence from other parties that suggests banding penalty
payments have been successful in reducing the hours that doctors in training
work, and therefore financial penalties paid by the employer to the employee
are a successful way of enforcing health and safety rules. The employer team
feel this is incorrect, and that banding payments in reality had little effect on the
reduction in doctorsintraini ngs 6 hours. The real reason

hours was in fact the introduction of working time legislation.

Our view is that this penalty puts a tension in to the employment relationship,
and we are not aware of any other industry where penalty payments are paid

by the employer to the employee in such circumstances.
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Figure 1. Percentage of band 1 and band 2 rotas from 2001
to 2009
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4.15 Figure 1 shows the percentage of doctors in training on band 1 rotas (40-48
hours per week) and the number on band 2 rotas (48-56 hours per week), from
2001 to 2009. Data was collected on a six-monthly basis for the purposes of
monitoring first by the Department of Health, and latterly by NHS Employers.
New Deal banding came into force on 1 December 2000 andthel ast o&éescal at
increase to banding payments happened on 1 December 2002, yet there was
hardly any shift in the percentage of Band 2 rotas between 2001 and 2003. The
first phase of EWTD came into force for doctors in training in August 2004, and
was fully implemented for doctors in training in August 2009. The graph shows
clearly that this 2009 legal deadline and the significant increase in doctor
numbers to meet it, are what brought the reduction in band 2 rotas, and
therefore the reduction to working fewer than 48 hours on average.

4.16 In April 2008, the Junior Doctors Committee of the BMA referenced this trend
in its document entitled The Final Countdown - The rush to reband training
posts explained, whi ch st ated: AThere are huge pr
doctorsé hours at the moment. The phased
juniors is now starting to bite. All employers around the country must ensure
all their junior doctor rotas areinband 1by A ugust 2009. 0

4.17 The New Deal banding system did not create a financial incentive for 48-hour
compliance. Any savings from rebanding (a process which also caused
considerable conflict between doctors and employers) were reinvested in
making rotas compliant, but this was insufficient to achieve 48-hour
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4.18

compliance and had to be supplemented by £400 million from the Department
of Health between 2008-2009.

It would therefore be wrong to assume that penalty payments were the driving
factor in the reduction of the hours of doctors in training from 56 to 48. In fact it
was the full implementation of legislation that caused employers to redesign rotas.

Difficulties during negotiations

4.19

4.20

421

4.22

4.23

It is important to note that although a number of proposals in this submission
document have been the subject of joint working with the BMA during
negotiations, it was very difficult to engage the BMA on the topic of pay.

The employer team tried to initiate discussions on pay as early as 24 October
2013, however the BMA was reluctant to discuss this topic in detail until the
UK-wide data collection had taken place. NHS Employers was aware that the
four country data collection was likely to be a lengthy process, and realised
that discussions around various principles and scenarios relating to a new pay
system could take place in the absence of data. The employer team
persistently asked the BMA to engage in joint modelling of scenarios for a new
pay system, including work on the pay bill distribution, which would have
made the data modelling process more efficient. However the BMA did not
agree to this.

By May 2014, 83 per cent of the planned data set for England had been
collected, and by July 2014 this figure was almost at 100 per cent for England.
The additional data that was collected between May and July did not
significantly alter what the overall data set was showing. However it was not
until late September/early October 2014 when the BMA agreed to discuss
substantial pay proposals in a detailed and meaningful way. This caused
severe problems given the final negotiating meeting had always been
scheduled for 23 October 2014.

The Heads of Terms stated that:

6.3 Joint analysis and modelling by analysts from the BMA, NHS Employers
and the devolved administrations will be undertaken to explore the range of
options available.o

The employer team does not feel the BMA has engaged in joint analysis until

very late in the day when arguably it was too late. The majority of analysis and
modelling has been done by NHSE analysts and analysts from the devolved
administrations. NHSE and the devolved administrations conducted the data
collection exercise which consisted of collecting 100 per cent of rota data from
Scotland, Wales and Northern Ireland, and a 15 per cent representative

sample of rota data from England. The BMA was responsible for collecting

data for GP trainees, however this was
two days before the BMA withdrew from negotiations, and has proved to be of
insufficient quantity and in a format that was not immediately useable.
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4.24

It is important to note that although robust modelling has taken place, full
implementation of a new contract will likely require wider consultation with
employers. It will be important to ensure that arrangements are tested for real
employers, across all four nations. The employer team are confident that the
data collected and modelling undertaken provide robust evidence in support of
the proposed scenarios. The DDRB may wish to consider further sensitivity
testing to determine the appropriate increase to basic pay, and the wider
applicability of the proposals.

Pay progression

4.25

4.26

Pay progression was a difficult topic to reach agreement on during
negotiations. Under the current system, all doctors in training receive
automatic incremental pay increases every year. In some cases, doctors in
training receive a pay increase for a period when they have not been present
at work, for example during periods of maternity leave.

The current system rewards doctors in training who train less than full time
(LTFT) with an annual automatic incremental pay increase. This means that
as LTFT doctors take longer to complete training, they reach a higher pay
point than full-time trainees despite completing the same training programme,
but over a longer period. Automatic pay increases are even awarded to those
who fail to progress to the next stage of their training.

Figure 2

Pay Scale point Min 1 2 3 4

ST1 ST2 ST3 ST4 ST5
Trainee 1

£30,002 £31,838 £34,402 £35,952 £37,822

ST1 ST1 ST1 ST1 ST1
£30,002 £31,838 £34,402 £35,952 £37,822

Trainee 2

4.27 As figure 2 shows, Trainee 1 progresses through training and receives

automatic incremental pay increases to their basic salary. However, Trainee 2
stays at the same level of training for a number of years. This could be for a
combination of reasons including failing to progress, maternity leave,

changing training programme, or training less than full time. Despite there
being no increase in the level of responsibility, Trainee 2 still receives an
automatic incremental pay increase every year, which means they receive a
basic salary significantly higher than Trainee 1 received at the equivalent point
of training.
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4.28 The Government, who will ultimately be responsible for the funding and
the decision to implement this new contract, has made it clear that pay
progression in the public sectorcannolongerb e based on o6ti me sel
i.e. an increase in pay simply for being employed for a greater length of time.
This left the employer team in no doubt that a continuation of the current
system was not acceptable.

4.29 The BMA was understandably keen to maintain this position, particularly as
they told us during negotiations that a high number of their members were
6oa0t sy nbeidg,paidon &pay point higher than the pay point that
would normally correlate with their stage of training. Despite this, they made
no clear proposals that met the criterion of moving away from time-served pay
progression.

4.30 The closest the BMA came to meeting this criteria was suggesting a slight
variation to the current system, whereby an automatic pay increase would be
awarded subject to doctors in training completing various tasks. The tasks
listed however were things that were already required of a doctor in training in
order to remain in training and employment, for example being registered with
the GMC, or things that the employer did not require, for example annual
voluntary work. Because of this, the employer team felt that the BMA proposal
was still effectively time-served pay progression.

Pay progression scenarios

4.31 We have considered the relationships between experience, time served,
responsibility and pay increases in the current system and under a pay

system proposed by the employert eam. Thi s is referred to
system. Under this system each level of responsibility is allocated a single
l evel of pay, referred to as a 6nodebd.

4.32 Under the nodal system, total basic earnings over the course of each training
pathway is the same, regardless off full-time equivalent, length or number of
breaks from training.

4.33 The following pages describe the impact of doctors in training taking a break
from training under the current system and in a proposed nodal pay system.

4.34 When discussing pay progression, the terms ‘experience' and 'time served'
are often used interchangeably. For the purposes of this section, they have
defined meanings:

1 Experience =the number of levels of training completed (eg F2, ST1)
1 Time served = the number of years since training as F1 commenced
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Figure 3: Current pay system for doctors in training who undertake training
without any break 6 year post-Foundation training programme

Pay point Training level
SpR 8
SpR 7 ST8
SpR 6 ST7
SpR 5 p—————————— STE
SpR 4 ST5
SpR 3 ST4
SpR 2 CT3/8T3
SpR 1 CT2
SpR min CT1
F2 min F2
F1 min =—— F
0 1 2 3 4 5 6 7 8
Time (years) since commencing training
— Pay point change == Stage of training change

No of
pay
ng increases| Training . Time
point . Experience
since Level served
name -
training
began
Flmin 1| F1 1 1
F2min 2| F2 2 2
SpR min 3 | CTIST1 3 3
SpR 1 4 | CT2ST2 4 4
SpR 2 5 | CT3/ST3 5 5
SpR 3 6 | ST4 6 6
SpR 4 7 | ST5 7 7
SpR 5 8 | ST6 8 8

4.35  Figure 3 shows the relationship between pay point changes, stages of
training, and time served under the current pay system. Where there is no
break from training, experience and time served are indistinguishable after
each year.
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Figure 4: Current pay system for doctors in training who undertake training
with a break 6 year post-Foundation training programme

Pay point Training level
SpR 8
SpR 7 8T8
SpR 6 8T7
SpR 5 pm——e—e ST6
1
1
SpR 4 e ! ST5
1
SpR 3 |,_---.' ST4
|
SpR 2 = 1 CT3/ST3
1
SpR 1 vmoinjaflsinttiinfirodoat. | CcT2
SpR min CT1
F2 min F2
F1 min =—————d F1
0 1 2 3 4 6 7 8 9 10 "
Time (years) since commencing training
— Pay point change == Paypoint change
No of pay
Pay point increases Training . Time
since Experience
name . Level served
training
began
Fimin 1| F1 1 1
F2min 2| F2 2 2
SpR min 3| CT1ST1 3 3
SpR 1 4 | CT2ST2 4 4
SpR 2 5 | PHD 4 5
SpR 3 6 | PHD 4 6
SpR 4 7 | PHD 4 7
SpR 5 8 | CT3/ST3 5 8
SpR 6 9 | ST4 6 9
SpR 7 10 | ST5 7 10
SpR 8 11 | ST6 8 11

4.36  Currently, when doctors in training take a break from training, for example for
a PHD or maternity leave, it becomes clear that experience and time served

are different.

4.37  Those taking a break from training benefit over those who don't. A higher
pay point is reached by those who take a break (ie SpR 8) than those who
do not (ie SpR 5) over the course of a training programme. (see Figure 4)
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The intended purpose of a nodal pay system

4.38 In the current system, pay increases throughout training frequently do not
correspond with increases in responsibility.

4.39 Employers want to see a pay system:

1 where pay increases correspond with increases in responsibility rather
than years of experience or time served

1  which removes the anomaly of those taking a break from training
reaching higher pay points than someone who has not, despite having
equal experience.

4.40 A nodal system will reward a doctor in training for the work they are doing
and the level of responsibility they are discharging, which we believe is a
fairer system.

4.41  Three scenarios were considered:

Figure 5

Stages of training

CT/

Pay progression scenario F1 F2 | CT1/ST1| CT2/ST2| ST3 ST4| ST5| ST6| ST7| ST8
A) 6 nodes unique step for CT3/ST3 trained Green | Blue Yellow Orange Red Purple
B) 6 nodes ST4/STS5 differentiated Green | Blue Yellow Orange Red Purple
C) 5 nodes Green | Blue Yellow Orange Red

4.42

4.43

The employer team identified the points where changes in responsibility
occur through training, see figure 5. We have proposed that there is a clear
change in responsibility between Foundation year one, where doctors are
provisionally registered with the GMC, and Foundation year two, where
doctors become fully registered with the GMC. We also propose there is a
clear change in responsibility when moving from the Foundation Programme
to Specialty Training, which involves the doctor in training going through a
recruitment process before being appointed to this higher position.

We believe that the first two years of Specialty (ST)/Core Training (CT) are
similar in degree of responsibility, and have therefore grouped them in to one
node. It should be noted that it is common in some specialties for the CT2
year to be repeated, we would not see this as a move to CT3 and the next
node if there has not been a corresponding increase to responsibility. The
stage(s) at which responsibility increases between ST3/ST6 is not wholly
clear, which is why we have developed a range of options. We propose that
ST7 and ST8 offer a further increase in responsibility as a doctor in training
moves to sub-specialties.

4.44 The variables differentiating the scenarios are:
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1 number of nodes in higher specialist training
o 2or3
1 positioning of nodes in relation to increases in responsibility in higher specialist
training
o0 CT3/ST3 has a unique level of responsibility
0 An increase in responsibility between ST4 and ST5
0o CT3/ST3 - ST6 share a level of responsibility
1 A further variable not investigated is the value of the nodes

4.45 The common features of all three scenarios are:
1 separate nodes which correspond to F1 and F2.
1 CT1 and CT2 share the same level of responsibility

Figure 6: Scenario A) Six nodes i unique step for CT3/ST3 trainees

Points of increases in responsibility

Purple ST7&ST8 l
| 2 years
Red ST4-ST6

3 years

Node Training level ‘/

Orange CT3/ST3
1 year
Yellow CT1 & CT2 7 e+ \ /
2 years Y
Blue F2 Tyear e CT3/ST3 shows a unique level of responsibility
® 1 year on orange, +3 years on red
Green Fl =—
Tyear Durations of equal responsibility
0 1 2 3 4 5 6 7 8 9 10 1

Time (years) since commencing training
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Figure 7: Scenario B) Six nodes i ST4/ST5 differentiated

Node Training level
Purple ST7 & ST8
Red ST5-8T6

Orange CT3/ST3 & ST4

N

Yellow CT1&CT2 Y

® Increase in responsibility between ST4 and ST5
® 2 years on orange +2 years on red

Blue F2
Green F1
0 1 2 3 4 5 6 9 10 "
Time (years) since commencing training
Figure 8: Scenario C) Five nodes
Node Training level
Red ST7-ST8
Orange CT3-8T6 \
Yellow CT1&CT2
® CT3/ST3 — ST6 share a level of responsibility
® 4 years on orange
Blue F2
Green F1 s
0 1 2 3 4 5 6 9 10 "
Time (years) since commencing training
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Figure 9: lllustrative example of a doctor taking a break from training under a
nodal system

Scenario A) Unique step for CT3/ST3 trainees with a three-year break from
training i Six year post-Foundation training programme

Node Training level
Purple ST7 & ST8
Red ST4-ST6
Orange CT3/ST3
Yellow CT1&CT2
Blue F2
Green F1
0 1 3 4 5 6 7 8 10 ikl
Time (years) since commencing training
— Pay point change == Change of responsibility
No of pay Numbered
increases increases in
since responsibility
Node training Training Time since start of
name began Level Experience| served training
Green 0| F1 1 1 0
Blue 1| F2 2 2 1
Yellow CT1ST1 3 3
Yellow CT2ST2 4 5
Yellow 2 | PHD 4 5
Yellow PHD 6
Yellow PHD 7
Orange 3 | CT3/ST3 5 8 3
Red ST4 6 9
Red 4 | ST5 7 10 4
Red ST6 8 11
4.46  Figure 9 shows that under the nodal system, the same pay value is reached

over the course of training, regardless of whether there is a break in training
or not.
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4.47  Employers may want to consider a mechanism to compensate doctors who
take a break from training to undertake PHDs or other educational breaks
that are required for their Certificates of Completion of Training (CCT)
programme.

4.48 The following example (Figure 10) shows how the nodal pay system might
work in practice, using pay progression scenario B (Figure 7). The example
compares how individuals on some typical training pathways would move
through the pay points under the current pay system with the nodal system.
This is not an exhaustive list of possible training pathways. For example,
doctors in training may take more than one break from training, change their
hours, or be less than full time and take a break from training.

4.49 Under the present system some pay points can only be reached by staff
who take breaks from training, or by less than full time staff. Under a nodal
progression system where progression is contingent upon a move to the
next stage of training, these points would be effectively redundant. These
points are: F1, point 1 and 2. F2, point 1 and 2, and Registrar points 8 and 9.
The O6existing pay profil e6 iedicalamdsed on t
dental pay circular.

4.50 In this example, the value of these redundant points has been redistributed
to the node under the new system, which would correspond to the stage of
training.

1 The value of F1, point 1 and 2 would be reallocated to the green nodal point.

The value of F2, point 1 and 2 would be reallocated to the blue nodal point.

1 The value of Registrar, point 8 and 9 would be reallocated to the purple nodal
point.

=

451 Thisis just one possible way that the values of the newly redundant points
could be redistributed elsewhere in the scale.

452  The increase in basic pay of 10 per cent is also illustrative, and the precise
value would be contingent on the proportions of pay allocated to paying out-
of-hours and on-call work.
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Figure 10: Pathway 11 Uninterrupted full-time progression

£50,000 Nodal pay profile
+10%

== Nodal pay profile
£45,000 ST7 ST8

== Existing pay profile
£40,000

£35,000

£30,000

Total basic earnings over course of
training are 1% higher for this training
pathway under the nodal system.

If basic pay is also uplifted by 10%,
basic earnings are 11% higher.

£25,000

£20,000
1 2 3 4 5 6 7 8 9 10 M 12 13 14 15 16 17 18 19 20

453  Figure 10 represents the pay profile of a full-time member of staff, who
completes each stage of training in one year, and does not take any breaks.

4.54  Where the orange nodal line is above the blue line it shows the years where
individuals on this training pathway would receive a higher level of basic pay
under the nodal system than the current pay progression system.

455 The orange line (representing pay progression under the nodal system) is
fractionally higher than the dashed blue line (existing pay profile) at F1 and
F2. The reason for this slight increase is due to the value previously spent on
the second and third points of F1 and F2, being reallocated to the new single
nodal points representing F1 and F2.

456  The orange line is significantly above the blue line at points ST7 and ST8.
This is because the money from points 8 and 9 of the registrar pay scale,
which were previously only reachable by those taking a break from training
or those working part time (£45,304 & £47,175), have been reallocated so
that all staff reaching ST7 or ST8 will receive a share of this money.

457  Where the orange nodal line is horizontal it shows where a pay value is
being used for more than one year.

458 On average, those progressing normally would receive 11 per cent more
basic earnings over the course of training under the nodal pay system with
a 10 per cent higher basic pay, than under the current pay system.
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459  Although there is limited data on all the possible pathways that doctors in
training take through training, it is thought that the majority of doctors follow
the uninterrupted full-time pathway. These doctors would be unaffected by
the introduction of the nodal system, and would benefit from the increase to
basic pay. An estimated 94 per cent of junior doctors are full time at present.
For accurate system costing, it would be necessary to understand the range
of typical pathways through training, and the proportions of doctors in
training following each pathway.

Figure 11: Pathway 2 i One-year break from full-time training

£50,000 Nodal pay profile
+10%

= Nodal pay profile

£45,000 == Existing pay profile

£40,000

£35,000

£30,000

Total basic earnings over course of
training are 1% lower for this training
pathway under the nodal system.
If basic pay is also uplifted by 10%,
basic earnings are 8% higher.

£25,000

£20,000
1 2 3 4 5 6 7 8 9 10 1 12 13 14 15 16 17 18 19 20

460 Figure 11 shows the i mpact -onietrdinng.i ng a y
Under the existing pay profile, it can be seen that the dashed blue line
recommences at a higher point following the break from training. Under
the nodal profile, the orange line recommences at the same basic salary
following the break from training.
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Figure 12: Pathway 37 three-year break from full-time training

£50,000

£45,000

£40,000

£35,000

£30,000

£25,000

£20,000

10

1 12

13

== Nodal pay profile
+10%

= Nodal pay profile
== Existing pay profile

Total basic earnings over course of
training are 6% lower for this training
pathway under the nodal system.
If basic pay is also uplifted by 10%,
basic earnings are 4% higher.

14 15 16 17 18 19 20

Figure 13: Pathway 4 - F6 (0.6 FTE) Less than full-time progression

£50,000 = Nodal pay profile
+10%
== Nodal pay profile

£45,000 == Existing pay profile
£40,000
£35,000
£30,000

Total basic earnings over course of
£25 000 training are 7% lower for this training

pathway under the nodal system.
If basic pay is also uplifted by 10%,
basic earnings are 2% higher.
£20,000
1 2 3 4 5 6 7 8 9 10 M 12 13 14 15 16 17 18 19 20
4.61  An estimated 6 per cent of doctors in training are less than full-time.?!

The majority of these have an FTE of 0.6.

21 NHS Employers estimate based on analysis of ESR datawarehouse.
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Figure 14: Difference in basic earnings between the current and nodal pay

system by training pathway

current system

Total basic pay per FTE earnings
over course of training under

Difference

Years to between current
L complete Current basic  [Nodal +10% basic )
Training pathway L - basic payscale
training payscale uplift
(ST8 example) and new nodal
P payscale +10%
1) Uninterrupted full-time progression 10 £345,419 £383,508 11%
2) 1 year break from full-time training 11 £354,771 £383,508 8%
3) 3 year break from full-time training 13 £371,606 £383,508 4%
4) F6 part-time training 16.7 £378,673 £383,508 2%

4.62

The nodal pay scale is favourable to the majority who progress normally, at

the expense of those who currently receive an advantage by taking longer to

progress through training.

4.63

The increase to basic pay means that many staff who are part time for some

of their training, or take a break from training, do not receive a reduction in
basic pay because this is mitigated by the increase to the overall level of

basic pay. All but the slowest to progress through training will receive a net
increase to basic pay over the course of training.

Pay distribution

Figure 1571 Average banding by country

Country Average Banding
England 43.4%
Scotland 47.0%
Northern Ireland 48.7%
Wales 45.1%

4.64

Figure 15 demonstrates the variation in average banding payments between

the four countries. These figures are based on the rota data collection

undertaken in 2014.
4.65

Annex G details rota data collected in each of the four countries. This shows

that average hours worked per week in each country are very similar. The
reason that the average banding is lower in England is due to lower proportions
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of out-of-hours and on-call work being undertaken. It is intended that under a
new system, the same rates of payment would be used in each country.

Cost modelling based on a sample of 30 trusts in England

4.66 lllustrative modelling considered the redistribution of the existing spend on
banding payments to reward the same working patterns in a different way
under a new contract.

4.67 The employer team considered that the elements of work they would like to
separately reward were:

Figure 16 i Definitions of pay elements to be rewarded under a new contract

Pay element Description

Basic pay Rate of pay for up to 40 hours a week.

Up to eight per week (on average) over the
reference period, paid at the same rate as
basic pay.

Rostered hours
(additional to 40)

A premium rate (in addition to the standard
hourly rate paid as part of basic pay or
rostered hours), which applies to hours in the
OOH period.

An allowance that is paid in return for an
obligation to be available on standby to return
to work.

Out of hours (OOH)

Availability
allowance (AA)

Payment made to a group of doctors in a
specialty or a geography for a defined period
i paid on top of basic but not included in
calculation of other payments.

RRP
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4.68

Modelling investigated how much basic pay might increase, whilst varying
the rates of the other pay elements. Any part of the banding amount not
spent rewarding rostered hours, out of hours, an availability allowance or
RRP was used to increase basic pay.

Figure 171 Changing the distribution of existing banding payments

140.0-

120.0-

100.0-

80.0-

60.0-

40.0-

20.0-

0.0+

Availability Supplement
(assume 5% for 25% working on-call = 1.25%) (1.5%) Availability Supplement
(4.6%) — Out of hours (5.5%) — Out of hours
(5.6 hours per week) (5.8 hours per week)

(15%) — Rostered hours (17.8%) — Rostered hours
(6 hours per week) (6 hours per week)

(43.4%) Banding i
1

: (22.5%) — -E Equivalent of 18.6%
! Remaining earnings pot ' uplift to basic
1 1

(100%) Existing Basic (100%) Existing Basic (100%) Existing Basic

Existing Contract New contract New contract
(remaining earnings) (all remaining pot into basic)

4.69

4.70

The first column in Figure 17 shows the proportions of pay allocated to basic
and banding under the current pay system. The proportions are based on
the rota data collected in England. For simplicity, the values are based on
full-time hours. The second column shows the proportion of pay that would
remain (remaining earnings pot) if rostered hours above 40 are paid at plain
time, out of hours are paid at time-and-a-third (1.33), and if a quarter of the
workforce receives an availability supplement of 5 per cent. The third column
shows that the remai ni ng ineraasetdbasicpayp ot
than might be expected. This is because any increase to basic pay,
simultaneously increases the cost of the same number of additional hours.
Note that the proportion of pay allocated to out of hours reflects the premium
supplement (0.33) which is payable on top of the standard hourly rate.

The value of the standard hourly rate is included under the basic pay
element (for hours up to 40), and under rostered hours (for hours over 40).

Assumptions about the number of hours and the times they are worked were
based on doctor in training rotas collected from 30 organisations. Please see
annex G for details on how the data was collected.
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Figure 18: Hourly and daily coverage of template rotas i England (DRS)

Time/Day i Saturday Total by year

1.4%
01:00-01:59 1.4%
02:00 - 02:59 1.4%
03:00 - 03:58 1.4%
04:00 - 04:58 1.4%
05:00 - 05:59 1.4%
1.4%
1.5%
5.5%
8.6%
8.4%
8.5%
8.6%
8.5%

=il el e el e

SRR R
=1
2|
=1
i~
=

23:00-23:
Total by day

6.5%

4.71 The data collected was used to construct a profile of how the hours worked
by doctors in training in the sample were spread across the week. See
Figure 18. The hours were grouped into blocks of times for which it made
sense to pay the same rate. See Figure 19. As, the raw data does not
provide a breakdown of hours into individual weekdays, the weekday total
was split equally across five days, so the proportions could be readily
compared with Saturday and Sunday.

Figure 19: Hours distribution grouped plain time, out of hours, and for
consideration

Time/Day Tuesday Wednesday Thursday

Hours not expected to be plain time

8.3% Hours expected to be plain time

Hours under consideration

1.4% 100%

Tam - Tpm, Mon - Fri 73.4% Tam - 7pm, Tam - 7Tpm, B0T%
Sat 3.7% Sun 3.6% -

19:00 - 19:59 7pm - 8pm, Mon - Fri 1.6% Tpm - 8pen, Sat 0.3% | Tpm- 8pm, Sun03% | 2.2%

20:00 - 20:59 8pm - 9pm,Mon - Fri 1.8% Spm - Spen, Sat 0.3% | 8pm -Gpm, Sun03% | 2.4%
9pm - 10pm, Mon - Fri 1.4% 1.9%

3.1%

87.2% 6.5% 6.3% 100%
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Pay structure and out of hours

4.72  One of the fundamental challenges of designing a new pay structure for
doctors and dentists in training has been the desire to increase the basic pay
of doctors and dentists in training whilst keeping the pay envelope constant.
While these two desires are not contradictory in themselves, they impact
upon the ability to reward those working the most hours and at the most
unsocial times.

4.73  In 2007 the DDRB made the following remarks in its report:

2.14 We believe that this recommendation weighted in favour of the lowest
paid members of the remit groups will help to ensure that starting salaries
for junior doctors do not fall behind those of comparable graduate-entry
professions. It also recognises the need for future rebalancing of basic pay
and overtime payments (banding multipliers), which will be needed in 2009
as a consequence of compliance with the European Working Time Directive.
We deal with this point more fully in chapter 7.
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4.74

4.75

7.7. é.The BMA told us that, once
it would be in favour of a system of remuneration which better remunerated
a basic 40-hour week and where most of the overall salary came from basic
pay. We accept that the current pay system, which is designed to make long
hours proportionately more expensive in order to encourage a reduction in
hours, will need to be revised once working hours are reduced and we say
more about this in paragraph 7.10 below.

7.10 éit is a foreseen consequence
that pay will also drop. Once all junior doctors are working 48 hours a week
or fewer, it will be appropriate to shift the balance away from the banding
multipliers towards base pay. This will also have the benefit of ensuring that
junior doctorsé starting salari es
entry professions. We therefore invite the parties to start giving consideration
torestructuring junior doctorsd pay
multipliers, since we shall wish to address this issue in our next report and
look forward to receiving evidence on it.

By definition, increasing basic pay in a cost-neutral environment means
that the other variable components of pay must be reduced. However, it is
variable pay which is used to reward and incentivise those working out of
hours. Simply increasing basic pay and reducing variable pay has the effect
of increasing earnings for those working fewer out of hours proportionally
more than those doing a high proportion of out of hours.

It is with this in mind that NHS Employers has undertaken careful modelling

of several possible scenarios, in order to present to DDRB our three
preferred options.
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Figure 20: Out-of-hours scenarios at a glance

Scenario | Increase to Out-of-hours periods Out-of-hours rates
basic pay
A 19.1% 10pm to 7am every day of 33% for all OOH periods
the week
B 17.5% 10pm to 7am Monday to 33% for all OOH periods
Saturday, all day Sunday
C 15.3% 10pm to 7am Monday to 50% for 10pm to 7am every day
Saturday, all day Sunday of the week, 33% for 7am to
10pm Sunday.
C+ 14.9% 10pm to 7am Monday to 50% for 10pm to 7am every day
example Saturday, all day Sunday of the week, 33% for 7am to
RRP 10pm Sunday.
allocation

4.76  Under each scenario, it is assumed that up to eight rostered hours per week
are paid at basic rate. Under this model any staff working on-call or hybrid
rotas receive an availability allowance of 5 per cent of basic pay.
Alternatively, the rate of the availability allowance could vary to reflect the
frequency of on-call working.

4.77  Employers considered a number of models to reward out-of-hours working.
They were assessed against a number of criteria:

1 Reward for out-of-hours work at a higher rate than basic rate, as per the Heads

of Terms point 6.5.

1 Provision of flexibility to change when services are delivered without incurring
a prohibitively expensive pay bill, linked to Heads of Terms points 1.8 and 3.6,
and to the desire across the NHS for seven-day care.

=a

Reward for those staff working most unsocial working patterns.

i Provision of correct incentives to work the hours which are most valued by
employers and extends the period for which plain time is paid.

4.78 To assess the impact on pay distribution for different working patterns, each
out-of-hours scenario was tested against actual rota data for full-time
trainees collected from 30 organisations in England.

4.79  Several out-of-hours scenarios were modelled by NHS Employers analysts,
including a significant number of scenarios on behalf of the BMA. At the time
the BMA walked away from negotiations a number of these scenarios were
still under consideration by the negotiating teams. Since the breakdown of
negotiations, the employer team has considered each scenario in detail with
analysts from the four UK nations, and decided upon the following three out-
of-hours scenarios.
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4.80 Scenario A
In this scenario, every day of the week is paid at the same rates. With the
hours between 10pm and 7am rewarded at time-and-a-third. The strength
of this model is that services could be delivered on any day of the week at
the same cost.

Figure 21: Out-of-hours Scenario A

Time/

Day Monday Tuesday | Wednesday| Thursday Friday Saturday Sunday

1]
1
2
3
4
5
5]
7
g
9

Plain time
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Figure 22: Pay distributions for example working patterns under Scenario A

% of Basic Pay

Scenario A) Nights 33%
+ Sundays at plain time

%o - ¥ Uplift to basic
(6.0%
(6.0%) " Rostered hours
155.0 (60%) Niaht
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working
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* The chart show the breakdown of earnings for 20 stylised working patterns under scenario A. The working patterns are not intended to be exhaustive
but illustrate the range of variation.

+ The horizontal red lines indicate the levels of existing banding payments for comparison.

* The percentages shown are the value of the pay element expressed as a percentage of existing basic pay. This allows the amounts allocated to each pay element
to be readily compared with the amount of existing banding (which are always expressed as a percentage of current basic pay).

* The value of the availability supplement is shown with a dashed grey line. This is to indicate that this supplement is not always payable to staff on this working pattern.
Itis dependent on whether the rota includes on-call working.
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4.81 Figure 22 shows a graphical representation of the impact of Scenario A
on the distribution of pay. This configuration allowed for a relatively high
proportion of existing banding to be moved into basic pay. The first column
shows the average pay distribution across all staff in the sample. The
subsequent columns show how Scenario A would affect the pay distribution
of doctors in training working across 20 different stylised working patterns.

4.82  Analysis showed that this disproportionately rewarded those staff working
relatively fewer hours i.e. those on working pattern A. These are staff that
do not receive any banding payment at present, and would receive a pay
increase of 19.1 per cent. Many staff working a higher proportion of out of
hours and currently in receipt of a 40 per cent or 50 per cent banding
supplement would receive a pay reduction. This is due to the fundamental
challenge described earlier, in having to increase basic pay while
simultaneously increasing out-of-hours periods to facilitate seven-day care.

4.83  This scenario achieved the aim of increasing basic pay by moving banding
payments into basic. At the same time, the cost of delivering services on
a Sunday is reduced. However we questioned whether this scenario
appropriately rewards those staff working the most unsocial hours. This is
due to the large increase in basic pay this scenario would deliver, which
disproportionately rewards those working fewer and more social hours, to
the detriment of those working a higher number of more unsocial hours.

Scenario B

4.84  Scenario B also rewards the hours between 10pm and 7am at time-and-a-
third for every night of the week. In addition, it also pays all day Sunday at
time-and-a-third. Figure 24 shows increased earnings of those with rota
patterns covering Sunday working.

Figure 23: Out-of-hours Scenario B

Time/

Day Monday Tuesday | Wednesday| Thursday Friday Saturday Sunday

+33%

of ~i| oo wn| &= | Ca) k| =] O

Plain time
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Figure 24: Pay distributions for example working patterns under Scenario B
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4.85 Overall, this had the effect of increasing basic pay to 17.5 percentage points
of the existing banding payment, a smaller increase compared to Scenario
A.

4.86  As with Scenario A, the employer team were content that this scenario met
the aims of increasing basic pay, and helped in facilitating seven-day care.
Because the increase to basic pay in Scenario B is less than Scenario A,
more money is available to reward those working on Sunday, which in turn
leads to higher reward for those staff working shift patterns that include
Sundays.

4.87  Whilst this scenario improved the earnings of those working more unsocial
hours, the employer team felt that the balance of reward needed to be
moved further in this direction. We were of the view that those staff working
through the night should be better rewarded for the important service they
provide, which led to the development of Scenario C.

Scenario C

4.88 Scenario C continues to reward Sundays at time-and-a-third. Under this
scenario, the hours between 10pm and 7am are rewarded at time-and-a-half
for every night of the week.

Figure 25: Out-of-hours Scenario C

Time/
D':y Monday Tuesday |Wednesday | Thursday Friday Saturday Sunday

Plain time

47

THE NHS EMPLOYERS ORGANI| SAT |ISOBMISSIONTOTHEDOCTORSS® AND DENTI STS6 REVI EW BODY
Reform of national contracts for consultant doctors and for doctors and dentists in training



Figure 26: Pay distributions for example working patterns under Scenario C
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4.89 Scenario C provides the most generous reward to doctors in training working
in out-of-hours periods. It also provides for a clear differential in pay between
those working unsociably through the night compared to those working all of
their hours in plain time. This was an issue that was important to the employer
team, as it was felt that it would be preferential that those working more OOH
periods receive pay that is proportionally greater compared with those only
working in plain time. The night OOH rate has been increased from 33 per
cent to 50 per cent in order to balance the effect of an increase in basic pay
that will apply equally to all doctors in training regardless of working pattern.

Impact on specialty groups

4,90 Changing the pay system will change the existing pay differentials between
specialties. Pay for doctors in training in the current system is unfairly
distributed and does not closely correlate to hours worked. Changing the
pay system so that doctors in training are rewarded for the number of hours,
and when these hours are worked, willmeanth at some doctorsdé ea
will increase and some will decrease. This is a direct consequence of
redesigning a pay system that does not fairly distribute pay. In a cost-neutral
environment this is unavoidable.

491 NHS Employersdé analysts modelled the pote
against average working patterns in different specialties in the sample. This
was to assess, on average, the specialties where on the whole earnings
would be higher and lower compared to the current system. See Figure 27.
Unsurprisingly, as a consequence of increasing basic pay, those specialties
who work very few additional rostered hours benefit on the whole from an
increase in basic pay. Some specialties where out-of-hours working is high,
but overall weekly hours are less than elsewhere, see total earnings that are
lower than under the current system.

492  The employer team considered that, where there are already nationally
identified difficulties in recruiting and retaining staff in some specialties,
a potential relative reduction in earnings compared to the current system
may exacerbate the situation. After considering a number of options,
we concluded that the best way to solve this issue would be to introduce a
nationally determined specialty-specific recruitment and retention premium
(RRP).
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Figure 27: Impact of Scenario C on specialty groups within sample of 30 organisations in England
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