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1. Introduction

There continues to be a commitment in the NHS to the need for openness,
transparency and candour, following the publication of the government’s response to
the Francis Inquiry report on Mid Staffordshire NHS Foundation Trust. Attention has
been drawn to the issue of using clauses which are intended to prohibit, or are
perceived to prohibit, a worker or former worker from speaking up about any matter
that may prevent an organisation from delivering high quality safe care.

Any such clauses should not be confused with the use of legitimate confidentiality
clauses which are intended to support both parties to move on after a dispute or
where sensitive or personal information is involved.

Settlement agreements (formerly known as compromise agreements) used
appropriately and in line with this guidance, should ensure disputes can be settled in
an open and transparent way and that staff can be in no doubt that they can raise
concerns about patient safety and care even where they have signed a settlement
agreement.

This guidance was originally published in April 2013 and revised in December 2013 to
reflect changes introduced by the Enterprise and Regulatory Reform Act (ERRA) 2013.
These changes included the renaming of compromise agreements to settlement
agreements and the introduction of new provisions under section 111A of the
Employment Rights Act (ERA) 1996 for pre-termination negotiations to remain
confidentiali.

ACAS have published a statutory code of practice on settlement agreements, which
includes an explanation of the law, basic guidance on how to offer a voluntary
settlement, and guidance on what would constitute improper behaviour. Employers
will find it useful to read the code in conjunction with this document.

1 Any pre-termination negotiations could still be admissible in other types of complaints including for
discrimination, whistleblowing and trade union detriment.


http://www.acas.org.uk/index.aspx?articleid=4395
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NHS organisations are required to obtain HM Treasury approval for any offer of a
termination payment which is outside of contractual terms. Any agreement to make
such a payment reached during settlement discussions will need to be expressed to
be subject to such approval being obtained.

Approval is not required where the payment is within contractual terms, e.g. there is
a contractual provision to make a payment in lieu of notice.

This guidance was reviewed and republished in February 2019 following the launch of
a new resource for employers and workers about speaking up. The product highlights
key considerations to be taken into account when entering into a settlement
agreement.



https://www.nhsemployers.org/case-studies-and-resources/2019/02/settlement-agreements-a-factsheet-for-employers-and-workers-about-speaking-up
https://www.nhsemployers.org/case-studies-and-resources/2019/02/settlement-agreements-a-factsheet-for-employers-and-workers-about-speaking-up
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2. Purpose of this document

While the information in this document is not intended to provide legal advice, it was
originally produced with legal input from Capsticks LLP to help outline some of the
legal boundaries which employers need to think about when considering the use of
settlement agreements when terminating employment. This includes providing
clarity on:

A what a settlement agreement is
A when to use a settlement agreement

A an example clause relating to the Public Interest Disclosure Act (PIDA] which
should be included in all agreements

A the statutory requirements

A the types of confidentiality clauses that can be legitimately used, and when
confidentiality clauses shouldn’t be necessary

A the changes that came into force in June/July 2013.

It also provides links to other related NHS guidance and resources.

3. What is a settlement agreement?

A settlement agreement (formerly referred to as a compromise agreement] is a
legally binding agreement between an employer and employee used to set out the
agreed terms and conditions under which a contract of employment is to be
terminated. This may be to bring an end to an employment dispute that the parties
have been unable to resolve following internal procedures or as part of voluntary exit
scheme documentation used by employers when running such a scheme during
service re-design such as a mutually agreed resignation scheme (MARS).

Typically, such terms might include a provision that the employer will make payment
of salary, including any accrued, but untaken holidays up to the date of termination;
payment in lieu of the employee’s notice period if the employee is not required to
work their notice; and/or payment of compensation for loss of employment.

Terms might include the details of a severance payment, setting out the financial
details and all other terms on which the employment relationship will end.
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The main function of a settlement agreement, where it is used to end a dispute, is to
draw a line under the dispute and allow the parties to end the employment
relationship on mutually agreed terms and except in certain circumstances, prevent
any further compensation claims being made against the employer by the employee
in an employment tribunal or court. Used appropriately they provide, for the
employer, value for money as the cost of settlement can be less than the cost of
defending a particular case should that be the reason for the settlement; and for the
employee, certainty of outcome. It may also be used to deal with all other claims
which an employer or employee may have such as those relating to a breach of
contract or, may be used when it has been mutually agreed to end the employment
relationship.

The issues settlement agreements raise are complex and may involve other
members of staff or employees in other organisations, as well as patients. While
settlement agreements are intended to give employers and workers a high level of
protection in relation to future claims being made, there are issues that cannot be
compromised. These issues include a workers’ rights to claim a protective award for
failure to consult in collective redundancy and transfer of undertaking (TUPE) cases;
or matters related to speaking up including rights under PIDA as further explained
below.

It is therefore essential that you seek legal advice before agreeing a settlement
arrangement with an employee.

There are a number of statutory requirements that must be met in order for a
settlement agreement to be effective. These requirements are outlined below:

A The agreement must be in writing.

A The agreement must relate to a particular complaint, or particular proceeding
(such as a Mutually Agreed Resignation Scheme). Employers will need to seek
advice on all potential claims an employee may have to ensure potential
employment claims are not left uncompromised.

A The employee must have received legal advice from an independent advisor. The
independent advisor will typically be a qualified lawyer but may, for example, be a
trade union official, an employee or member of an independent trade union. The
advice obtained by the employee prior to signature must be genuinely
independent. This is therefore the employee’s opportunity to obtain their own
advice about any aspect of the proposed agreement that they are unclear about
or, are not comfortable with.


https://www.nhsemployers.org/tchandbook/part-3-terms-and-conditions-of-service/section-20-mutually-agreed-resignation-schemes-principles
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A The independent advisor must be identified in the agreement and have a current
contract of insurance, or professional indemnity insurance, covering the risk of a
claim against them by the employee in respect of the advice.

A The agreement must state that the conditions regulating settlement agreements
have been satisfied.

In addition, it is advised that as a matter of good practice employers should:

A take into consideration this guidance and other relevant guidance, as may be
updated from time to time

A provide copies of the NHS Employers resource Settlement agreements: a
factsheet for employers and workers about speaking up to workers at the time
that discussions on settlement agreements are entered into

A ensure that all confidentiality clauses are approved by the organisation’s chief
executive to confirm that they have been assured that their use is in accordance
with best practice. Where the chief executive is party to the settlement
agreement, this assurance should be obtained through the organisation’s chair.

It is important to note that settlement is a voluntary agreement, individuals do not
have to enter into any discussion about them or accept the terms proposed to them.
Negotiations between the employer and employee may be conducted until an
agreement is reached or a decision is made by both parties that no agreement is
possible.

The ACAS code of practice has been designed to explain the law, provide guidance on
how to offer a voluntary settlement and guidance on what would constitute improper
behaviour. Employers will find it useful to read the code in conjunction with this
document.

4. When should a settlement agreement be used?

Settlement agreements can be used in a number of circumstances, such as
dismissals (including redundancy] or in the settlement of an employment tribunal
claim. They are particularly used to help minimise potentially long, drawn-out
processes, before being able to terminate the employment, or where your employee
has raised a grievance which you have not been able to resolve. In cases where trust
and confidence has irretrievably broken down, it can be mutually agreed that a
termination of employment would be in everyone’s best interest.


https://www.nhsemployers.org/case-studies-and-resources/2019/02/settlement-agreements-a-factsheet-for-employers-and-workers-about-speaking-up
https://www.nhsemployers.org/case-studies-and-resources/2019/02/settlement-agreements-a-factsheet-for-employers-and-workers-about-speaking-up
http://www.acas.org.uk/index.aspx?articleid=4395
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Settlement agreements should not be used to short-cut any investigations in relation
to any matter that may prevent an organisation from delivering high quality safe care.
It is therefore essential that they are not considered in isolation and employers
ensure that they are aligned with processes and procedures relating to speaking up
internally and externally including referrals to regulators and professional bodies.

The NHS Terms and Conditions of Service recommends that the financial detail of any
severance payment and any other terms agreed under a Mutually Agreed Resignation
Scheme (MARS] are formalised by means of a settlement agreement.

9. Types of confidentiality clauses used within a settlement
agreement

Confidentiality clauses are often used in settlement agreements by employers across
all sectors and can be mutually beneficial to protect the interests of both the
employer and the employee. There are various types of confidentiality clauses used,
but in the main these are likely to include:

1. Clauses which cover the terms of that agreement - for example, prohibiting any
parties concerned from reporting the detail about the terms of the agreement.
Note that the model clause in Annex A of this guidance states it is possible to
share details with immediate family (having made them aware of the
confidentiality of the agreement], and to share details for the purposes of taking
professional legal and financial advice, or where required by any competent
authority, or by a court of law or HM Revenue and Customs, or as otherwise
required by law.

2. Clauses which protect confidential information gained by the employee as part of
their employment, such as business-sensitive data or patient records. It is
important to outline to all staff, their responsibilities to comply with General Data
Protection Regulation (GDPR) and the Data Protection Act 2018, and
confidentiality within their terms and conditions of employment.

3. Clauses against derogatory comments being made which prevents the employee
from making vexatious, disparaging or derogatory comments about the
organisation and its staff. In such cases, there is usually a mutual clause which
also prevents the organisation from making disparaging or derogatory comments
about the employee.

While the clauses outlined above may be used, you should consider in every case,
whether or not they are appropriate in the circumstances. The precise terms may


https://www.nhsemployers.org/tchandbook/part-3-terms-and-conditions-of-service/section-20-mutually-agreed-resignation-schemes-principles
https://www.nhsemployers.org/tchandbook/part-3-terms-and-conditions-of-service/section-20-mutually-agreed-resignation-schemes-principles

